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MMCIA/ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
15.05.2015 passed by the Commissioner of Income Tax (Appeals) -17,
Mumbai [hereinafter referred to as the “CIT(A)] relevant to the A.Y.2013-
14,

2. The assessee has raised the following grounds: -

1 The Ld CIT(A) has erred in law and on the facts of the case in
dismissing the appeal on technical ground. The appeal was
filed within 30 days from the date of the receipt of the
order, the action is unjustified and unwarranted.

2. The Ld. C1T(A) has erred in law and on the facts of the case
in confirming the addition of Rs- 840,000 notional income
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from House Property. The addition is based more on
suspicion than on facts. Without prejudice the addition is
excessive.

3. The Ld CIT(A) has erred in law and on the facts of the case
in confirming the action of the Assessing Officer in
disallowing Rs,14,23,092 u/s 14A read with rule 8D. The
action is unjustified and unwarranted particularly when the
appellant has not claimed any expenditure in his return. x
Without prejudice the addition is excessive.

4. Your Petition craves leave to add, amend, alter and/or
withdraw all or any of aforesaid grounds of appeal. ”

3. The brief facts of the case are that the assessee filed his return of
income on 22.07.2013 declaring total income to the tune of Rs.32,25,100/-
for the A.Y. 2013-14. The assessee also filed the revised return of income
on 22.07.2013 declaring total income to the tune of Rs.32,22,600/-.
Thereafter, the case was selected for scrutiny and notices u/s 143(2) and
142(1) of the Act were issued and served upon the assessee. On
verification, it was found that the assessee did not show his rental income
from his office Himalaya House, therefore, the notional rental income was
assessed to the tune of Rs.8,40,000/-. The assessee earned the exempt
income to the tune of Rs.61,813/- u/s 10 of the I.T. Act, 1961. The
Assessing Officer applied the provision of Section 14A r.w. Rule 8D of the
I.T. Act, 1961 and assessed the expenses to earn the exempt income to the
tune of Rs.14,23,092/- The total income of the assessee was assessed to the
tune of Rs.54,82,690/-. Thereafter, the assessee filed an appeal before the
CIT(A) who confirmed the order of the AO, therefore, the assessee has

filed the present appeal before us.

4, We have heard the argument advanced by the Ld. Representative of

the parties and perused the record. In fact, the Ld. Representative of the
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assessee did not argue the case on merits but argued on this point that the
CIT(A) has decided the matter of controversy in absence of the assessee
and without giving an opportunity of being heard to the assessee in
accordance with law, therefore, in the said circumstances, the order of the
CIT(A) in question is wrong and against law and facts and is liable to be
set aside. However, on the other hand, the Ld. Representative of the
Department has refuted the said contention. On appraisal of the order of the
CIT(A) dated 31.10.2017, we noticed that the CIT(A) decided the matter of
controversy in absence of the assessee without giving an opportunity of
being heard to the assessee. It is against the principle of natural justice. A
proper and reasonable opportunity is required to be given to the assessee
before the deciding the matter of controversy in accordance with law.
Therefore, in the said circumstances, we are of the view that the order of
the CIT(A) is not liable to be sustainable in the eyes of law, therefore, we
set aside the finding of the CIT(A) on all the issues and restored the matter
before the CIT(A) to decide the matter afresh by giving an opportunity of

being heard to the assessee in accordance with law.

5. In the result, the appeal filed by the assessee is hereby ordered to

be allowed for statistical purpose.

Order pronounced in the open court on 25.07.2018.

Sd/- Sd/-
(R. C. SHARMA) (AMARIJIT SINGH)
G TG / ACCOUNTANT MEMBER TRI% JSE/JUDICIAL MEMBER
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